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Po s s ibi Iftv of forfeiture of Oswald weapon s 

SI; 

Statement of Facts ' 

| 

On March 13 > 1963 

Chicago, Illinois, received a coupon clipped from the March 1963 
issue of the "American Rifleman" magazine for the order of 



one 



6 . 5-millimeter Mannlicher-Carcano Italian Military Rirle. 



(carbine) and a four-power, sight. The order coupon and its 
envelope bore the name and^address &£==&?& A. Hidell , Post 
Office Box 2915, Dallas, Texas. Both 'the coupon and the 
envelope had been made out in the handprinting of Lee Harvey 
Oswald. Accompanying the coupon was a United States Postal Money 
Order for $21.45 which was also signed in the name of "A. Hidell; 
and this too was in Oswald’s handwriting. On Match _0, 1 1 j 3 , 
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nailed the rifle and sight to the above post office . 
box which the Dallas postal records establish was rented in the 
name of Lee Harvey Oswald. The rifle so mailed was a model 
91/38 Italian carbine manufactured in 1940 and bore the 




serial number C 2766. 



The sight was an inexpensive four-power 



Japanese scope. 

Sometime after January 27, 1-963, 1 
Inc., a mail-order division of George Rose i, Co., Los 
Angeles, received a mail-order coupon for one Smith and Wesson 
.38 Special Caliber revolver. On March 20, 1963, a .38 

I 

1 (4 — 

Special S.6H revolver with a .twG-and-4>nu- quarter- inch ^ 

*/-. pL.rj.-L 

barrel ter ng the serial number VJ10210 was shipped, via 
Railway Express. It appears that Oswald employed the same 
ficticious name in ordering the revolver as he 

had in ordering the aforementioned rifle. As a result ot 
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their seizure, both weapons are now in the hands of the 

t 

Federal Bureau of Investigation. 

' Questions Presented . 

1. Whether one who, in order to purchase a firearm, 
supplies a licensed dealer with a fictitious or false name 
and address is a "procurer" of a Federal Firearms Act viola- 
tion within the meaning of section. 2, Title 18, U.S.C.? 

2. Assuming an affirmative answer to question # 1> 
whether the firearms so purchased by the procurer of the 
violation is "involved in" said violation so as to render 
the firearm; forfeitable under section 5(b) of the Federal 
Firearms Act, 15 U.S.C.A., S-eeC-i-ett-VOS (b)? 
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Discussion of Law 

Subsection (d) of section .903, Federal Firearms Act ; 
provides : 



'‘Licensed dealers shall maintain such 
permanent records of importation, shipment, and 
other disposal of firearms and ammunition as the 
Secretary of the Treasury shall prescribe.’* 

And section 907 provides: 

“The Secretary of the Treasury may 
prescribe such rules and regulations as he deems neces- 
sary to carry out the provisions of this chapter." 

Pursuant to the above, authority, the Commissioner of 

»v 

Internal Revenue has promulgated regulations requiring that 



: p c r\ d o r 
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the records of every licensed dealer should "show and 

i 

include: * * * (c) The disposition made of each firearm 
including the name and address of the person to whom sold and 
the date of disposition.'* 26 CFR 177.51 (1958). In addition, 
section 905 creates an offense for the violation of any of the 
provisions of the Act or any of the rules and regulations promul- 
gated thereunder. This same section also provides for forfeiture 
of any ’’firearm or ammunition involved in any violation of 'the 
provisions of” the Act or regulations. 

i 

The initial question^ -therefore^- is whether the making 

i i 

of a false entry by a dealer with respect to the information 
required to be kept under section 177.51, supra , under the 
circumstances of this case is a violation of the Act. In 
the absence language to the contrary, it is clear that 

1 * I 

i i 

Caere cannoc be such a violation without 5 cue element of guilty 

' • I V 
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knowledge on the part of the dealer. Stated differently, 
in order for the dealer to commit such a violation 




he would have had to enter the name of a’ fictitious purchaser 



or that the name was not that of the purchaser. We may conclude 
therefore, t ha ici having reason to know of Oswald T s 
use of the alias "A. Hidell" , committed no violation 
cognizable under the Federal Firearms Act. 

The next question is whether Oswald procured 
to violate the record-keeping requirements cf section 177.51, 
Stated differently, the question is whether OswalJ; p^rpu^rat*>d 
the gravamen of the offense by causing an innocent inter- 
mediary 1 to make a false entry so as to fraudulently 



in his records with knowledge that no such person existed 




conceal his true identity. 
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While there is nothing in the Federal Firearms 
Act which provides for ’’procuring or causing” such a violation, 
section 2 of Title 18, United States Code provides: 

”(a) Whoever commits an offense against 
the United States, or aids, abets, conceals, commands, 
•induces, or procures its commission, is a principal. 

i 

” (b) Whoever willfully causes an act to be 
done which if directly performed by him or another 
would be an offense against the United States, his 
punishable as a principal. As amended Oct. 31, 1951, c. 
655, 17b, 65 Stat. 717.“ 

This section was passed to remove the necessity of employing 
the language of aiding, abeting, procuring, etc., in the 
definition of every Federal crime, and it has been held that 

subsection (b) is not ' restricted to the subject of pai‘ti.es 

i 

responsible for crimes hy but enters into tne very definition 
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of the crime itself. Pereria v. United States , 202 F.2d 

i 

I 

830 (5th Cir. 1953), aff.'d, 347 U.S. 1, 74 S. Ct. 358, 98 

V x 

i 

L.Ed. 435 ( '/So ). • 

While the doctrine of respondeat superior is not 
generally adhered to in the criminal law, Tucker v. United 

States , 299 Fed. 235 ( ) O’There is no master and 

servant among wrongdoers . ")^ 

^ . 

i 

(X principal may, however, be liable for the criminal 

act of his agent’* * * as where the principal, with requisite 
criminal intent, actually procures, hires, incites, encourages, 
authorizes or directs another to commit such criminal act * * * " 

22 Criminal Law, section 84A, page 247. Indeed, this 

notion of procuring or causing another to commit an offense is well 
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ingrained in Federal law and is the essence of the offense 
contemplated by section 2 of the Criminal Code, supra . 

For example, in United States v. Inciso , 292 F. 2d 374 (7th Cir. 
1961), it was noted: 

f 'The courts have uniformly construed the word 
T cause ? * * * to mean a principal acting through an 
agent or one who procures or brings about the com- 
mission of a crime. One. acting in such capacity is 
chargeable as a principal in the crime and punishable 
accordingly.'’ [citations ommitted] 

Likewise the reviser's notes on the addition of subsection 
(b) to section 2, Title 18, supra , indicate that: 

"'The section as revised makes clear the 
legislative intent to punish as a principal not. 
only one who directly commits an offense and one 
who. 'aids, abets, counsels, commands, induces 
or procures' another to commit an offense, but also 
anyone who causes the doing of- an act which if done by 
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him directly would render him guilty of an offense 
against the United States. 

" T It removes all doubt that one who puts 
in motion or assists in the illegal enterprise 
or causes the commission of an indispensable 

element of the offense by an innocent agent or 

: . I 

instrumentality, is guilty as a principal even 



though he intentionally refrained from the direct act 
constituting the completed offense.-* See also 
cases cited, Inciso , supra , at page 378 . 

Therefore, assuming that Oswald possessed the intent to furnish 

with a fictitious name in order to frustrate any subsequent 



attempts on the part of Federal authority to trace the ownership 

and/or location of the firearm, it may be concluded that Oswald 

procured or caused a violation of the Federal Firearms Act. 
is 

This conclusion/reasoned as follows: 'The two elements of 

the offense are first, the actus reu_s the making of a false 
entry in these records required to be kept, by a licensed 
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dealer ; and secondly, the mens rea <;?&• the intent to conceal 



the true identity of the actual purchaser of the firearm; 



and, therefore, 



under section 2(b), 




act of making the false entry may be imputed to Oswald vis-a- 



vis the agency theory’.-: . LI* f ’ 

In United States v. Giles , 300 L'.S. 41 57 S.Ct. 340, 

• • I ->■ 

81 L.Ed. 493 (1936), reh. den. 300 U.S. 687, 57 S.Ct. 505, 81 
L.Ed. 888, the defendant was charged with making and causing to 



be made s-awd- false entries in the ledger of the bank in which 
he was .employed as a teller. He had withheld and secreted 

certain deposit slips so that, upon reaching the bookkeeper, 

j 

the entry of the remaining deposit slips caused an under- 
statement in the liability of the bank to the depositors 
of the secreted' slips. However, at no time had the defendant 
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himself made any false entries. The charge was laid under 
12 U.S.C.A. sec. 592 which makes' criminal the making of 
"any false entry in any book, report, or statement" but does 
not make criminal the act of secreting the deposit slips per se. 
Nevertheless, the £ourt affirmed defendant's conviction indicating 

i 

that : 

"It seems to us that defendant is as fully 
. responsible for any false entr^ which necessarily 
result from the presentation of the’se pieces of 
paper ^deposit slips] which he caused to be prepared 
as he if he had given oral instructions in 
reference to them or had written them himself.” 

300 at page 49. 
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The C-iles case, supra , was not deci'ded under section 2, 
U.S.Cybut is* Meredith v. United Sfates , 238 F.2d 535 (4th 
Cir. 1956), in a similar fact situation, held that under 
18 U. S . C . A. , sec . 2 : 

" * * * conviction of the principal 
actor is iiot a prerequisite to conviction of 

the aider and abettor. It need only be established 

j 

that the act constituting the offense was in fact 



committed by someone." See also Nye <S Nissen v. 
United States . 336 U.S. 613, 69 S.Ct. 766, 93 L. Ed. 
919 (194 ); I.o ndos v. United States , 240 F.2d 1 (5th 



Cir. 1957). 
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It has also been held that: 

* * * the I defendant] under that section 
.18 U.S.C.A., sec. 2] need not be present at the time 
of the offense charged .citations ommi. i ted] . Implicit, 
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also, in its provisions is the further fact that 

a party need not be the actual perpetrator of 

the offense.. ,, Moses v, United States , 297 F.2d 621, 

626 (8th Cir. 1961). 

While no case could be found employing the notion of procuring 

a Federal Firearms Act violation, there is a helpful analogy in 

the area of narcotics violations. For example, in Lewis v. 

United States , 170 F.2d 43 (9th Cir. 1948) the defendant was 

charged with procuring "to be falsely and fraudulently executed 

[a physician 5 s prescription] required by the provisions of the 

Internal Revenue Law and Regulations. * * * That said 

a 

description was falsely executed in that it: contained/ false 
and fictitious name and address of the patient named therein." 

170 r.2d at page 43. This indictment charged a violation of a 
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regulation promulgated by the Commissioner of Narcotics and 

i . 

Commissioner of Internal Revenue which required that ”* * * 
all prescriptions for drugs * * * shall bear the full name and 
address of the patient." 26 CFR 151.168 (1938). The ^acts 
disclose that defendant, a patient, had supplied his physician 
with a false address in obtaining a prescription for narcotics. 
Section 2, 18 U.S.C.A., was not utilized, but section 3793 of the 
Internal Revenue Code of 1939 (now section 7206(3), Internal 
Revenue Code of 1954), which makes criminal the procuring of a 
false or fraudulent document required to be made by the internal 
revenue laws or regulations, was found to 'nave been violated. 

j 

The l ewis decision was not a difficult one to reach in 
view of the specific Code reference to procuring the making 
of a false document. However, in the subsequent case: of 
Walker v. Ir.ited States. 192 F.2d 47 (10th Cir. 1951), under a 

I 

similar fact, situation, the court a f f i. mr u a conviction under 



said that one unlawfully acquires a firearm when he 

• I 

causes a licensed dealer to commit a violation of the 
firearms record-keeping requirements. 

Assuming then that Oswald was guilty of a Firearms Act 
violation the final question is whether the weapons purchased 

‘i 

by him were ’’involved in" violation within the meaning 

of 15 U.S.C.A., sec: 5(b) so as to render the firearms 



forfeitable. No case could be found 'construing the words 



’’involved in" in section 905(b), however., since, as has already 



been noted* 



cannot be held criminally responsible 



for the false entry by virtue of its lack of criminal intent 



and since it was Oswald who possessed that intent, any effort 



on the part of the Government to insure compliance with the 



record-keeping requirements would be completely frustrated if 



it were denied the remedy of forfeiture. As a practical matter, 
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the only deterrent to procuring false entries be made in 



the ownership history of any given weapon is to 
have the remedy of forfeiture at its disposal. Thus, to 
leave the Government remediless under the particular 

facts of this case would clearly remove one avenue of ~ 

i 

enforcement of the Federal Firearms Act. 



dealers* 



7ft i 

records the Government 
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SK&VlCSs Oa-Koweatbeif 22 » ”* 

mtlllaator l-toliclio^Carcano ^ 
Rifle, Model 91 / 23 , Serial He. C2^v, 
with appurtenances, wd cna ^^rfo 
g&y victory tfodei rsvoxver, * 

V510210, varo seized la Dallas, “ a ~* a ® 
County, Texas, for violation os a5 
Chapter IS. Any porseti clnwX.* ia 

tare st in said property stay £— - = ^5 on 
^ a coot bend in the penal sum oi $2j£.00 

a 3 provided by Section 7325, -'^*-^1 »- 
CX8 i code, with the ufioeroxgacd «i ^ °'“ 

<30®daya &en the date of 'first phlica- 
Sea of the notice); otherwise the prop- 
erty will be £or£eitj^»»jy^jgg^^ 
accordin';; to law. 
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